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BLM ORGANIC ACT
FEDERAL LAND POLICY AND MANAGEMENT AcT OF
1976:
FRUITION OR FRUSTRATION
By JOHN A. CARVER, JR.*
The Federal Land Policy and Management Act of 1976' was
enacted by the Congress on October 21, 1976. The law is drawn
largely from the work of the Public Land Law Review Commis-
sion, but also incorporates ideas that took form after the Commis-
sion's report was filed. Many outdated and archaic public land
laws were repealed. Although the General Mining Law of 1872
was not repealed, a new requirement that unpatented mining
claims be recorded in federal land offices, subject to forfeiture for
failure to do so, worked a considerable reform. New management
authorities were granted to the Secretary of the Interior, and a
degree of coordination in management between Interior and Agri-
culture was accomplished.
When the Public Land Law Review Commission (PLLRC)
was created in 1964, 3 Congress in the same legislation passed a
public lands sales act' and the Classification and Multiple Use
Act,' both of which expired by their terms in 1970, six months
after the filing of the final report of the PLLRC. A new sales act
has now been enacted, but "classification" is now integrated into
land use planning procedures as specified in the new act.
Congress has strongly reasserted its authority concerning
whether public lands may be withdrawn from mineral develop-
* Professor of Law and Director, Natural Resources Program, University of Denver
College of Law.
I BLM Organic Act, Pub. L. No. 94-579, 90 Stat. 2773 (codified at 43 U.S.C.A. §§
1701-1782 and in scattered sections of 7, 10, 16, 22, 25, 30, 40, 48, 49 U.S.C.A. (West Supp.
1977)) [hereinafter referred to as the 1976 Act].
2 30 U.S.C. §§ 21-54 (1970).
3 43 U.S.C. §§ 1391-1400 (1970). For the legislative history of the creation of the
Commission, see H.R. REP. No. 1008, 88th Cong., 1st Sess. 8 (1964); S. REP. No. 1444,
88th Cong., 2d Sess. 5, reprinted in [1964] U.S. CODE CONG. & AD. NEws 3741.
43 U.S.C. §§ 1421-1427 (1970).
Id. §§ 1411-1418.
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ment. A time limit has been imposed to minimize the segregative
effect of withdrawals authorized by the executive branch.
I. APPLICABILITY, STATUTORY TERMINOLOGY, AND POLICY
PRONOUNCEMENTS
A. Terminology
The 1976 Act defines "public lands," as "land and interest
in land owned by the United States within the several States and
administered by the Secretary of the Interior through the Bureau
of Land Management . *..."6 This differs from the definition of
"public lands" in the act creating the Public Land Law Review
Commission,7 principally by excluding the Outer Continental
Shelf and by not including lands administered by the U.S. Forest
Service or by other agencies, such as the National Park Service
or the Fish and Wildlife Service. This concept is also distin-
guished from the broader and separately defined term, "federal
land."8 Governmental property interests include "interest[s] in
land" so that reserved minerals which are within the reach of the
Act will thus broaden the BLM's ultimate jurisdiction.
Many parts of the 1976 Act are concerned with land and
resource management activities of the Forest Service; the Secre-
tary of Agriculture is subject to many of the same requirements
as the Secretary of the Interior.
Besides the redefinition of "public lands," the statute defines
''multiple use" and "sustained yield" in order to make these
management concepts applicable to the BLM.1
The foundation is laid for a change in the administration of
the Taylor Grazing Act 0 by defining "allotment management
plan" and "grazing permit and lease." The former is defined as
"a document prepared in consultation with the lessees or permit-
tees involved, which applies to livestock operations on the public
lands, or on lands within National Forest . . . ."" The latter is
generically defined as including "any document authorizing use
of public lands or lands in National Forests ... for the purpose
of grazing domestic livestock."' 2
43 U.S.C.A. § 1702(e) (West Supp. 1977).
43 U.S.C. § 1400 (1970).
Unfortunately, there is no statutory definition of "federal lands."
* 43 U.S.C.A. §§ 1702(c), (h) (West Supp. 1977).
" 43 U.S.C. §§ 315 to 315o-1 (1970).
43 U.S.C.A. § 1702(k) (West Supp. 1977).
I! Id. § 17 02(p).
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"Public involvement" is generally defined to include the en-
tire spectrum of public and nonfederal participation in the deci-
sional processes of the land use planning and implementation
processes mandated by the new law. 3
Although it does not define "management decisions" as a
new term, the 1976 Act clearly invokes new terminology by its
description of "management decisions" as a term covering any
order of the Secretary to implement land use plans developed or
revised under the new Act." Certain "management decisions"
and "action pursuant to a management decision" are subject to
reversal by legislative veto. 5
B. Congressional Policy Pronouncements
Resolution of the continuing struggle between the executive
and legislative branches over the authority to withdraw land,
particularly from the effect of the General Mining Laws, is at-
tempted by this inartful language: "The Congress declares that
it is the policy of the United States that-. . . Congress delineate
the extent to which the Executive may withdraw lands without
legislative action . ". .. I' The new Act also increases the number
of types of withdrawals which are subject to congressional author-
ization or congressional veto.
Federal-state relationships are extensively treated. The Act
provides for a different state share formula in the proceeds of the
grazing programs," and greater leeway for the states in spending
the monies from grazing and mineral leasing." There is a policy
preference for helping impacted areas." The Act creates a state
role in carrying out some of the law enforcement functions on
public lands.2 1 It mandates the uniform application of state and
'= Id. § 1702(d).
1, Id. § 1712(e).
Id. § 1712(e)( 2).
Id. § 1701(a)(4). In the absence of specific legislative pronouncement on the subject
of withdrawals, the President had been presumed to have such authority and the Supreme
Court upheld such an exercise of executive power. See, e.g., United States v. Midwest Oil
Co., 236 U.S. 459 (1915).
11 43 U.S.C. § 315i (1970).
" Id.
" Id. §§ 1701(a)(11), 1712(c)(3), 1747(1).
Id. §§ 1733(c), (d).
1977
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federal air, water, and noise pollution standards.2 Land use
plans, however, must also conform to local land use planning and
zoning "to the maximum extent [the Secretary] finds consistent
with Federal law.
'2
The new statute makes it clear that lands should be retained
in public ownership unless the needs of specific programs require
their sale or lease.2 Moreover, the disposition of public lands is
authorized only if it serves important public objectives.24 Such
public interests would include the expansion of communities, or
economic development which cannot be achieved prudently or
feasibly without the acquisition of public land.
25
II. LAND USE PLANNING, CLASSIFICATION, INVENTORY, AND
WITHDRAWALS
A. Land Use Planning
Land use planning, as treated in the 1976 Act, may be charac-
terized as a "process." Planning is separated into phases, requir-
ing the Secretaries of Agriculture and Interior to use a systematic
and interdisciplinary approach in formulating land use deci-
sions.2 1 The Act purports to integrate physical, social, and eco-
nomic values in the decision process at the agency level. In addi-
tion to this provision, public involvement is encouraged, and
land use plans remain subject to revision even after the Secretary
has made a management decision. In applying this approach,
some factors are required to be considered, including: present
and potential uses, relative scarcity of the values involved, avail-
ability of alternative means and sites, and long-term benefits to
the public as weighed against short-term benefits.? On the
other hand, priority status is accorded to the designation and
protection of "areas of critical environmental concern. ' 28 Princi-
ples of multiple use and sustained yield are required to be ap-
plied .29
21 Id. § 1712(c)(8).
Id. § 1712(c)(9).
2 Id. §§ 1701(a)(1), (10).
11 Id. § 1713(a)(3).
2Id.
21 Id. § 1712(c)(2).
21 Id. §§ 1712(c)(5), (6), (7).
25 Id. § 1712(c)(3).
21 Id. § 1712(c)(1).
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In sum, the Act requires compliance with numerous proce-
dural standards before any action may begin to implement the
land use plans. These requirements, such as coordination of plans
with those of other federal agencies, cooperation with state and
local governments, and public hearings, necessitate patience and
attention to detail in application of the Act.
B. Classification
The 1976 Act's procedures for land use planning replace the
old concept of "classification" as it was first formally prescribed
in the Taylor Grazing Act, 30 and expanded in the Classification
and Multiple Use Act of 1964. 3' With the repeal of so many of the
disposition statutes, and with the enactment of a strong retention
policy, "classification" of land with respect to particular statu-
tory disposition standards is no longer necessary. Instead, the
land use planning process must precede the "management deci-
sion" that a particular tract of land is not suitable for retention
in federal ownership, and therefore may be disposed of. All exist-
ing "classification" actions for the public lands are required to be
reviewed in accordance with the land use planning provisions of
the new Act.
The Recreation and Public Purposes Act32 is one disposition
act which is amended, not repealed.3 Communities can still gain
title to public lands under this act through a special
"classification" type process in which it must be shown that the
land to be disposed of is to be used for an established or definitely
proposed project.34 Moreover, if the contemplated disposal per-
tains to more than 640 acres, state land use planning and zoning
regulations must be considered.
3 5
C. Inventory
The new law requires that the Secretary of the Interior pre-
pare and maintain an inventory of all public lands and their
resource and other values, including outdoor recreation and sce-
43 U.S.C. §§ 315 to 315o-1 (1970).
3t Id. §§ 1411-1418 (1970).
32 Id. § 869-873 (1970).
= 43 U.S.C.A. §§ 869-1, 871a (West Supp. 1977).
- Id. § 869-1.
3 Id. § 869(a).
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nic values.36 Associated with the inventory requirement is a provi-
sion that as funds and manpower are available, the Secretary
shall provide means of public identification of the boundaries of
the public lands, such as signs and maps, and shall make the
inventory available to state and local governments for the pur-
pose of planning and regulating the uses of nonfederal lands in
proximity to the public lands. 7
D. Withdrawals
The Act effectively repeals the President's implied authority
to withdraw public lands. This is accomplished by the policy
statement that Congress should exercise its constitutional au-
thority to withdraw or otherwise designate or dedicate federal
lands for specified purposes and delineate the extent to which the
Executive may withdraw lands without legislative action.
38
The Act provides for land use decisions to proceed in an
orderly manner. Pending applications for withdrawals are re-
quired to be processed and adjudicated to conclusion within fif-
teen years.39 Any existing application that has not been processed
in that period automatically expires.40
In a clear distinction between legislative and executive au-
thority in land use planning, the Secretary has no conclusive,
only administrative, jurisdiction over any withdrawal authorized
by Congress. Neither can the Secretary make a withdrawal which
can only be made by Congress. He may not modify or revoke any
withdrawal creating a national monument, or modify or revoke
any withdrawal which added lands to the National Wildlife Re-
fuge System prior to the Act, or which thereafter adds lands to
the System.4'
Among the eleven contiguous western states which closed
lands to appropriation under the Mining Law of 187242 or the
Mineral Leasing Act of 1920,11 presently authorized withdrawals
Id. §§ 1701(a)(2), 1711(a), 1712(c)(4).
'7 Id. § 1712(c)(9).
Id. § 1701(a)(4).
" Id. § 1714(g).
'°Id.
' Id. § 1714(j).
12 30 U.S.C. §§ 21-54 (1970).
30 U.S.C. §§ 181-287 (1970).
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are required to be reviewed within fifteen years, except that such
review does not apply to withdrawals for Indian purposes, or for
the National Forest System, the National Park System, the Na-
tional Wildlife Refuge System, the National Wild and Scenic
Rivers System, the National Wildlife Refuge System, or the Na-
tional System of Trails." The reevaluation is not to be made for
lands already classified by Congress or the managing agency as
wilderness, primitive, natural areas, or recreation areas.45 Thus,
many withdrawals previously made under implied executive au-
thority are now given recognized legal status.
III. MINING CLAIM RECORDATION AND MINERAL MANAGEMENT
In the new Act, Congress once again required implementa-
tion of the Mining and Minerals Policy Act of 1970,"e and also
affirmed the policy favoring retention of mineral rights which
underlie land that has been disposed of for other than mineral
recovery purposes. 7 Congress also expressed a strong policy that
ingress and egress rights of mining locators be protected.
The most significant provision regarding mineral interests is
the mining claim recordation feature of the new law. Under this
procedure, the owner of an unpatented lode or placer mining
claim must make certain filings with the BLM.49 Failure to file
as required is deemed conclusively to constitute an abandonment
of the mining claim.50
IV. RANGE MANAGEMENT
Title IV of the new Act deals specifically with range manage-
ment, but Title III, which contains the "organic" provisions for
the BLM, also extensively affects range and forage management.
Range management decisions must be in accordance with overall
land use plans."
The formulation of procedures pertaining to BLM and Forest
44 43 U.S.C.A. § 1714(l)(1).
I' /d.
, Id. § 1701(a)(12). The Mining and Minerals Policy Act of 1970, Pub. L. No. 91-
631, is codified at 30 U.S.C. § 21a (1977 Supp.).
'7 43 U.S.C.A. § 1719(a) (West Supp. 1977).
" Id.
I [d. § 1744(a), (b).




Service grazing fees are required to be uniform. New statutory
procedures direct the two Secretaries to jointly determine "the
value of grazing on the lands under their jurisdiction" and then
establish a fee which is equitable to the United States and to the
users.52 The fee determination must give consideration to such
factors as the cost of production normally associated with western
livestock grazing.
53
The new law also unifies grazing administration practices
between the BLM and the Forest Service. Not only the fees, but
the length of the term of a permit must be the same, and permits
must contain the same conditions, including those respecting the
availability of the land for disposition, the requirement that per-
mittees be paid for their improvements, and priority given to
existing permit holders to renew.5"
V. RIGHTS-OF-WAY
Title V, the general rights-of-way title, applies both to the
BLM-administered public lands and to National Forest lands but
not to wilderness lands.5 5 It does modify the provisions made
for gas and oil pipelines in amendments to the Mineral Leasing
Act" enacted after the Alyeska pipeline decision. 5
A right-of-way definitionally includes easements, leases, per-
mits, or licenses to occupy, use, or traverse public lands-over,
upon, under or through-granted for the purposes listed in Title
V of the Act. Grants of rights-of-way may be conditioned upon
full disclosure of the applicant's plans, contracts, and agree-
ments; consideration of effects on competition; and furnishing of
information to disclose partnership and stock holdings and affili-
ation."
The management authority of the Secretary of the Interior
with respect to grant of rights-of-way across BLM lands in
connection with timber harvest is broadened by the new Act. It




30 U.S.C. § 185(a)-(y) (1977 Supp.).
Pub. L. No. 93-153, which provided for the gas and oil pipeline amendments as set
forth in note 56 supra, was enacted on Nov. 16, 1973.
1 43 U.S.C.A. § 1761(b)(1), (2) (West Supp. 1977).
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appears to be at least the equivalent of the authority now vested
in the Secretary of Agriculture.
Right-of-way corridors are favored, thus avoiding adverse
environmental impacts from the proliferation of rights-of-way.
Boundaries must be specified, the term of the grant can be lim-
ited as reasonably related to the contemplated use, and other
conditions can be imposed, including submission of construction
plans and agreement to permit inspection. " Mineral and vegeta-
tive materials within or without a right-of-way may be used or
disposed of only according to prior authorization. Fees are re-
quired to reflect fair market value, and must be paid annually in
advance.6' Liability clauses may be inserted by the granting au-
thority and bonds may be required.2 Provision is made for termi-
nating rights-of-way after abandonment or for noncompliance
with conditions.
6 3
Public land already subject to rights-of-way, if conveyed pur-
suant to other land law provisions, must remain subject to the
existing right-of-way. 4 This would include retention of federal
control of the conditions of the right-of-way grant as circumstan-
ces might dictate.
Existing rights-of-way are nominally protected, but the Sec-
retary, with the consent of the holder, may replace an existing
permit with one under the new title.
VI. BUREAU OF LAND MANAGEMENT ADMINISTRATION
The "organic" provisions of the Federal Land Policy and
Management Act which apply specifically to the Bureau of Land
Management make its director a Presidential appointee subject
to Senate confirmation." The Director is required to have both a
broad background and substantial experience in public land and
natural resource management. An associate and as many assist-
ant directors as are necessary are authorized. The substantive
"organic" provisions for BLM are committed to the responsibility
1' Id. §§ 1764(a), (b), (d).
10 Id. § 1764(f).
" Id. § 1764(g).
' Id. §§ 1764(h), (i).
u Id. § 1766.
e Id. § 1769.
6 Id. § 1731(a).
1977
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of the Secretary of the Interior, who can delegate them to the
Director of the BLM .1 Withdrawals by public land orders under
secretarial authority must be made by a Presidential appointee
where appointment is subject to Senate confirmation.
The additional management authority granted to the Secre-
tary with respect to BLM lands is extensive, and leads to an
integrated pattern of management. The Secretary of the Interior
may acquire lands by eminent domain in order to assure access
to the public lands." Lands acquired by the Secretary of the
Interior for access to public lands, and lands acquired by the
exchange authority for any public purpose assume the status of
public lands for management." Specific authority is granted to
insert terms, covenants, and conditions in conveyance instru-
ments, but authority to waive compliance with land use plans is
withheld. 9
Under an important new authority, the secretary may make
loans to states and political subdivisions against anticipated min-
eral revenues up to fifty-five percent of the amount for any pro-
spective ten-year period.70 The purpose of this provision is osten-
sibly to relieve social or economic impacts occasioned by mineral
development at a generous three percent interest rate.
A working capital fund is authorized to be available for man-
agement of the public lands without fiscal year limitation, for
general administrative purposes.7 Contracting authority, author-
ity to conduct studies, to enter into cooperative agreements, rule-
making authority, authority to participate in search and rescue
operations, provisions for open meetings ("sunshine in govern-
ment"), and similar administrative details are provided in the
legislation.7
Special provisions for aiding states are contained in the sec-
u Id.
I d. § 1715(a).
6: Id. § 1715(c).
" Id. § 1718.
7 Id. § 1747(1).
71 Id. § 1736.
11 Id. §§ 1733(b) [contracting authority], 17 33(a) [authority to conduct studies],
1733(b) [cooperative agreements], 1740 [rulemaking authority], 1742 [authority to par-
ticipate in search and rescue operations], 1739(e) [open meetings].
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tion authorizing the Secretary to convey unsurveyed islands de-
termined to be public lands as well as areas erroneously or fraud-
ulently omitted from the original surveys to states or their politi-
cal subdivisions under the Recreation and Public Purposes Act,7"
without acreage limitation.
One vestige of the venerable public land principle of
"preemption," the favoring of those whose claimed rights to the
public lands arose out of the priority of their squatter status, is
retained in a provision75 detailing how the new Act should apply
to the Unintentional Trespass Act.7" The right of first refusal
granted to preference holders under that act to buy the lands at
fair market value is continued for a limited time period, and all
processing of claims under it must be completed within five years.
VII. THE PLLRC RECOMMENDATIONS AND THE 1976 BLM
ORGANIC ACT
A. A Program for the Future
The Commission's report77 contains an introductory chapter
entitled "A Program for the Future," which summarized the
Commission's basic concepts and its recommendations for long-
range goals, objectives, and guidelines, respecting the public
lands and their management. The drafters of the Federal Land
Policy and Management Act of 1976 must have attempted to
articulate goals, objectives and guidelines which paralleled those
stated by the Commission. As Table 178 shows, virtually all of the
recommendations contained in the introductory summary are
treated in the congressional declarations of policy. Not all of
them, however, have been substantively enacted.
The congruence suggested by Table 1 is not emphasized in
the legislative history. The House, Senate and Conference Com-
mittee reports79 are virtually silent with respect to the recommen-
dations of the Commission.
7' Id. §§ 1721(a), (b).
43 U.S.C. §§ 869 to 869-4 (1970).
43 U.S.C.A. §§ 1722(a), (b) (West Supp. 1977).
43 U.S.C. § 1431-1435 (1970).
7 PUBLIC LAND LAW REVIEW COMMISSION, ONE THIRD OF THE NATION'S LAND (1970)
[hereinafter referred to as the PLLRC REPorr].
Table 1 is reprinted in the Appendix.
H.R. REP. No. 94-1163, 94th Cong., 2d Sess. (1976); S. REP. No. 94-583, 94th Cong.,
2d Sess., reprinted in [1976] U.S. CODE, CONG. & AD. NEWS 6175-6238.
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A few of the policies are stated in divergent terms, indicating
more than mere editorial revision. The Commission's approach to
land use planning contained in Recommendation F emphasizes
the responsibility of Congress to establish goals and objectives for
land use planing, "under the general principle that within a spe-
cific unit, consideration should be given to all possible uses and
the maximum number of compatible uses [should be] permit-
ted." It also called for recognition that certain uses could be
treated as "dominant."
The 1976 Act, on the other hand, gives a great deal more
emphasis to the land use planning process. The Secretary of the
Interior has the duty to "consider" and "weigh" such matters as
present and potential uses, long-term versus short-term benefits,
and the relative scarcity of the values involved. The idea of a
"dominant use" is a lesser value than in past legislation. The 1976
Act does, however, give priority to the decision processes related
to areas of critical environmental concern.
In Recommendation Q the Commission made an attempt to
define the various "publics," including the Federal Government
itself as both sovereign and proprietor, whose interests should be
considered to assure the "maximum benefit for the general pub-
lic." The 1976 Act does not adopt this concept, nor does it give
explicit recognition to the position of the Public Lands Commis-
sion that the public lands must serve regional and local needs,
including consideration to the dependence of regional and local,
social and economic growth.
B. Planning Future Public Land Use
Chapter Three of One Third of the Nation's Land, 0 entitled
"Planning Future Public Land Use," begins the numbered rec-
ommendations of the Commission. Table 2"' outlines these rec-
ommendations and action of the Congress in the 1976 Act with
respect to each.
The Commission's treatment of "planning" is quite different
from that in the 1976 Act. The Commission's fundamental prem-
ise was that planning at national, regional, and local levels is
" PLLRC REPORT, supra note 77, at 41.
' Table 2 is reprinted in the Appendix.
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intended only to provide a guide for future decisions; in the new
legislation, land use planning describes the decisionmaking pro-
cess itself.
In earlier congressional consideration of the Commission's
recommendations, when the House of Representatives' Commit-
tee on Interior and Insular affairs was considering H.R. 7211 in
the ninety-second Congress, "land use planning" by the Federal
Government was included, as the Commission had recom-
mended. Land use planning by states and local governments was
an entirely separate legislative proposal. As Committee Chair-
man Aspinall then said, the pending Public Land Policy Act"2
would have established guidelines for management of the one-
third of the nation's land held by the Federal Government, while
the separately proposed Land Use Planning Act 3 would encour-
age land use planning for the remaining two-thirds. He also said,
however, that "it is a seamless web with which we deal."
Senators Allott and Jordan, members of the Public Land
Law Review Commission, expressed the thought that land use
planning for both federal and nonfederal lands should proceed
together.
The intransigence of the problem of treating land use plan-
ning by and for both the states and the Federal Government in
the same legislation probably contributed to the eventual defeat
of the effort to pass a National Land Use Policy and Planning
Assistance Act. Nonetheless, Senator Jackson's proposal, S. 268,
passed the Senate in the ninety-third Congress, but was not af-
firmatively acted upon in the House.
In H.R. 7211 (the Public Land Policy Act) land use planning
for federal lands was not a system for making decisions, but a
coordinating process. That bill would have left the agency much
more leeway in development of procedures and process, only re-
quiring that whatever process was finally adopted had to be pub-
lished as a departmental rule. It was a feature of H.R. 7211, as it
was with PLLRC, that policy was to be set forth in the statutes.
H.R. 7211, 92d Cong., 1st Sess. (1972).
H.R. 4332, 92d Cong., 1st Sess. (1972).
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C. Public Land Policy and the Environment84
The congruence between the Commission's recommenda-
tions as to policy and that of the Congress in the 1976 Act was
close, as has been noted. Congrence in what the Commission said
and what came to be the law with respect to management of the
public lands in the environmental area is not as close in language,
but equally close in emphasis. Part of the credit for this is owed
to the courts. As the Commission noted, the National Environ-
mental Policy Act 85 was already law when its report was issued,
but the series of cases specifically affecting public land adminis-
tration were still in the future.
The 1976 Act incorporates one concept not included in the
Commission's recommendations, but found in the antecedent
proposals for national land use policy legislation already men-
tioned. "Areas of critical environmental concern" have no ana-
logue in the Commission's recommendations, even though a gen-
eral emphasis on protection of the environment is present
throughout the report.
The proposals in the ninety-second Congress for land use
legislation, concerning federal and private lands, were concerned
with environmental values. It is notable, however, that "areas of
critical environmental concern" were not discussed in H.R. 7211,
but only in the general land use planning legislation, S. 268. In
this, and in its predecessor, S. 632 in the ninety-first Congress,
these areas were definitionally on nonfederal lands.
The Commission's recommendation that Congress provide
for the creation and preservation of a natural area system was
accompanied with the further observation that educational insti-
tutions should be encouraged to assume administrative responsi-
bility for such areas under permit or lease arrangements. This has
not been implemented. However, the 1976 Act authorizes the
BLM to designate lands as wilderness, subject to the conditions
specified in the Wilderness Act,'8 and two special areas, Califor-
nia Desert Conservation Area and King Range National Conser-
vation Area, have been legitimated by legislative discussion.
" Table 3 is reprinted in the Appendix.
95 42 U.S.C. §§ 4321-4347 (1973).
16 16 U.S.C. §§ 1131-1136 (1970).
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Commission Recommendation 23, that Congress authorize
and require public land agencies to condition the granting of
rights or privileges on compliance with environmental control
measures governing operations of nonpublic lands closely related
to the right or privilege granted, and Recommendation 24, that
the public land environment be protected by imposing protective
covenants in disposals of public lands, and acquiring easements
on nonfederal lands adjacent to public lands, have been effec-
tuated. In doing this, Congress went somewhat farther, and re-
quired the Secretary to insert in patents or other documents of
conveyance such terms, covenants, conditions, or reservations
that would be necessary to insure proper land use and protection
of the public interest. A conveyance subject to such terms, cove-
nants, conditions, or reservations, may not exempt the grantee
from compliance with applicable federal or state law or state land
use plans.
The implications of post-conveyance federal controls over
land use are grave. When a patent no longer ends federal interest
in the property conveyed, the basis is established for a wholly new
and extensive federal supervision of conformance with the
"terms, covenants, conditions, and reservations" deemed neces-
sary by the Secretary of the Interior to insure "proper" land use
and protection of the "public interest." This program will be at
least as demanding as the supervision of the retained public
lands.
D. Timber Resources
Congress chose separate legislative vehicles for consideration
of some of the reforms it identified as being necessary in timber
management. As Table 487 shows, only Recommendation 36, rec-
ommending controls to assure that timber harvesting is con-
ducted to minimize adverse environmental impacts, could be
considered to have been implemented by the Federal Land Policy
and Management Act. Nevertheless, the National Forest Man-
agement Act of 1976,18 enacted the same day as the 1976 Act, does
furnish considerable cross-reference material.
" Table 4 is reprinted in the Appendix.




The Commission's recommendations concerning changes in
the system of mangement of public lands range resources were
framed in terms of retention of the basic system of the Taylor
Act, 9 but with modifications to give statutory authority for allo-
cation of forage for wildlife, to specify a market value standard
for grazing fees, and to make it somewhat easier for new entrants
(those not dependent by use or location) to be given grazing privi-
leges. The Commission recommended a security of tenure policy,
but at the same time emphasized a statutory ten-year term for
permits, so that the recommendation for "security of tenure"
generally could be read as being limited to the right to receive
compensation for the unused term if the lands permitted should
be taken for other uses. This is hardly the "tenure" the users were
seeking.
The decision by the Department of the Interior not to appeal
Natural Resources Defense Council, Inc. v. Morton,90 spelled the
demise of the Taylor Act scheme of grazing administration; it is
not necessary to turn to the 1976 Act to find this result, but it
would have accomplished it anyway. Under the settlement terms
agreed to by the Interior Department and the plaintiffs, the es-
sential features of grazing administration are to be delineated
district-by- district in environmental impact statements which
must pass judicial muster under the National Environmental
Policy Act.9 This is "law to apply" which gives the courts a
different standard than that in the Taylor Act."'
The entirely new provisions respecting grazing administra-
tion in the 1976 Act are consistent. Grazing administration must
follow the land use planning procedures, and although the new
statute does not state that new entrants may be awarded grazing
privileges, such is the fair implication of the provision that exist-
ing permit holders are entitled only to a preference to renew. Once
such preferences are satisfied, there would seem to be no depend-
ency requirement for eligibility for grazing permits.
" 43 U.S.C. §§ 315 to 315o-1 (1970).
" 388 F. Supp. 829 (D.D.C. 1974).
" 42 U.S.C. § 4332(c) (1973).
2 43 U.S.C.A. § 1701(a)(8) (West Supp. 1977).
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Table 593 shows that a high degree of congruence marks the
grazing subject matter, as between the Commission's actions and
those of the Congress.
F. Mineral Resources"4
The Federal Land Policy and Management Act of 1976 does
not purport to be amendatory of either the General Mining Law"
or the Mineral Leasing Act of 1920,"6 although it tracks some of
the adjective recommendations of the Public Land Law Review
Commission. Of particular importance is the matter of greater
congressional control over the procedures governing the availabil-
ity of public lands for mineral development.
The mining claim recordation approach was recommended
by the Commission but not in a numbered recommendation.
Certain Commission recommendations, such as the one that
Congress adopt a judicial rather than a legislative process to ac-
quire outstanding claims, and that an experimental oil shale pro-
ject be begun, have been accomplished without legislation.
The Commission identified the problem of whether geother-
mal steam is a reserved mineral, or water, within the reservation
clause of patents under the Stockraising Homestead Act. 7
G. Water Resources"
The land-related water problems identified by the Commis-
sion have become exacerbated since the Commission's recom-
mendations were filed, and they will not be quickly resolved. Two
Supreme Court cases have reinforced the implied reservation doc-
trine,"9 and at least one state, Colorado, is trying to integrate the
doctrine into its water adjudication procedures.
In Recommendation 58, the Commission expressed some
doubt as to whether the "watershed" purposes of the Forest Serv-
, Table 5 is reprinted in the Appendix.
" Table 6 is reprinted in the Appendix.
30 U.S.C. §§ 21-54 (1970).
30 U.S.C. §§ 181-287 (1970).
43 U.S.C. § 299 (1970). For additional authority pertaining to geothermal energy,
see the Geothermal Steam Act, 30 U.S.C. §§ 1001-1025 (1970).
" Table 7 is reprinted in the Appendix.
" Cappaert v. United States, 426 U.S. 128 (1976); Colorado River Water Conservation
Dist. v. United States, 424 U.S. 800 (1976).
DENVER LAW JOURNAL
ice Organic Act of 1897,110 the Weeks Act,10' or the Multiple Use
Act,'10 were broad enough to justify acquiring lands or retaining
them in federal ownership. The new Act's definition of multiple
use makes no change in the language in this respect, but the
retention and acquisition clauses of the new Act are clearly ade-
quate to conform to the recommendation.
H. Fish and Wildlife Resources
10 3
Several court decisions, such as New Mexico State Game
Commission v. Udall ,104 emphasize the observation by the Com-
mission that land use decisions affecting game habitat or popula-
tions on the public lands are within the Federal Government's
preemptive prerogatives under the Supremacy Clause. 10 5 The
cases do not resolve the position taken by the Commission that
the federal policy should emphasize conformance with state regu-
lations in this traditionally state-dominated area.
The controversy was partially addressed by the 1976 Act.
The Act emphasized that wildlife values would be served by
range improvement investments, by specific provisions allowing
more flexibility in managing protected free roaming wild horses
and burros, and by state dominance of wildlife management.
I. Intensive Agriculture'0
A key PLLRC recommendation was that the homestead and
desert land entry laws be repealed, and that public lands be made
available for agricultural development through sale procedures.
Although the existing entry laws have been repealed, it is doubt-
ful that public land will be made available for agricultural devel-
opment under the workings of the land use planning procedures
which must now be followed for disposition of lands. In the arid
Western states, where much of the water has been fully appropri-
ated, a role for the state government with respect to development
of public lands is not provided in the new Act, and it is unlikely
16 U.S.C. §§ 475-482 (1970).
16 U.S.C. §§ 515-523 (1970).
16 U.S.C. §§ 528-531 (1970).
Table 8 is reprinted in the Appendix.
410 F.2d 1197 (10th Cir. 1969).
"' U.S. CONST. art. VI, § 2.
" Table 9 is reprinted in the Appendix.
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that one will develop. Certainly no federal legislation which rec-
ognizes the dominance of the state water rights system can now
be foreseen.
J. The Outer Continental Shelp 7
Congress is currently considering revisions of the Outer Con-
tinental Shelf Lands Act. 08 Generally speaking, the recommen-
dations on this subject are not covered in the 1976 Act, and OCS
lands are excluded from the definition of public lands in the new
Act.
K. Outdoor Recreation'
The Outdoor Recreation Resources Review Commission,
which was a model for PLLRC, made recommendations for the
creation of a Bureau of Outdoor Recreation, and for the prepara-
tion of national and statewide recreation plans. The Bureau of
Outdoor Recreation continues with its assigned responsibilities;
a national recreation plan has been published; and statewide
recreation plans have been funded. Recreation, however, has been
displaced by an interest in a federal program for the environment,
and the urgency of federal action to furnish recreation opportuni-
ties on the public lands (and generally) has been considerably
tempered.
Many of the recommendations of the Commission respecting
outdoor recreation transcend recreation as such. The recommen-
dation that the land managing agencies identify and protect
"unique areas of national significance on the public lands" has
been substantially adopted by the Congress. Both the statute and
Recommendation 79 give lip service to "statewide recreation
plans," although their efficacy now seems doubtful. The organic
authority of the Bureau of Land Management is inconsistent with
the recommendation that additional authority be granted to the
Bureau of Outdoor Recreation. Rationing of recreation use was
recognized as inevitable by the Commission in national park
areas, but the 1976 Act does not seem to contemplate either ra-
tioning or any similar concession-type administration of recrea-
tion facilities on BLM administered lands.
"0 Table 10 is reprinted in the Appendix.
43 U.S.C. §§ 1331-1343 (1970).
'" Table 11 is reprinted in the Appendix.
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L. Occupancy Uses"0
Congress has attempted to consolidate and clarify in a single
statute the myriad policies related to the occupancy purposes for
which public lands may be made available. It has not followed
the recommendation that this be use classification, but the land
use planning procedures achieve the same result.
In its report, the Commission expressed preference for dis-
posal rather than leasing or permits. This approach appears to
have been rejected by Congress, but the policies respecting size,
tenure, and term are substantially adopted. The Congressional
action did not provide an entirely new statutory framework to
make public lands available for expansion of communities'and
development of new towns, but the substance of the Commis-
sion's recommendation has been achieved.
M. Tax Immunity"'
The Federal Land Policy and Management Act was passed
without substantial credit being given to the antecedent work of
the Public Land Law Review Commission. When Public Law 94-
565 was passed, providing for payments to local governments
based upon the acreage of public lands within the jurisdiction,
the Committee Reports before the Congress relied heavily upon
the Commission's work to justify the legislation. It is noteworthy
that the bill was signed, although vigorously opposed by the
Administration during legislative consideration.
N. Land Grants to States"'
The 1976 Act is not explicit on the point, but seems clearly
to contemplate that no additional land grants be made to states.
Its general provisions for review of classification and withdrawals
is broad enough to cover the recommendation that the Secretary
complete the process of state indemnity selections, although the
Act itself is silent on this. No action was taken to erase the limita-
tions placed by the Federal Government on the use of grant lands,
or the funds derived from them, nor to expedite the codestral
survey program with respect to Alaska's selection of lands.
" Table 12 is reprinted in-the Appendix.
Table 13 is reprinted in the Appendix.




The American Bar Association and the Administrative Con-
ference both joined the Public Land Law Review Commission in
recommending greater use of rulemaking and improved adjudica-
tive procedures by the Department of the Interior. Many com-
mentators have emphasized this recommendation. Beyond in-
cluding judicial review in its policy pronouncements, Congress
has not expressly provided for judicial review of public land adju-
dications where it is not already available, nor has it directly
addressed the matter of rulemaking and adjudicative procedures
in the public land area.
P. Trespass and Disputed Title"4
The Commission recommended adoption of a uniform fed-
eral trespass law, but the 1976 Act does not accomplish that
objective. Neither does it make the doctrine of adverse possession
available against the United States, although at least one court,
the Ninth Circuit, has approached this objective by determining
the conduct of the Federal Government could raise an estoppel
justifying a decree quieting title in an individual."'
Q. Disposals, Acquisitions, and Exchanges"'
Chapter 18 of the Commission's report concerns general poli-
cies and principles, unrelated to the "commodity" orientation of
many of the chapters. Generally speaking, the recommendations
in this chapter were adopted by the Congress in the 1976 Act.
R. Federal Legislative Jurisdiction"7
Kleppe v. New Mexico"' had the effect of making jurisdic-
tion under the Property Clause"' as broad as the legislative juris-
diction clause.'1" The 1976 Act did not address the problem, as-
suming one still remains after Kleppe.
"3 Table 15 is reprinted in the Appendix.
' Table 16 is reprinted in the Appendix.
" United States v. Wharton, 514 F.2d 406 (9th Cir. 1975).
", Table 17 is reprinted in the Appendix.
" Table 18 is reprinted in the Appendix.
' 426 U.S. 529 (1976).
.' U.S. CONST. art. IV, § 3, cl. 2.
' Id. art. I, § 9.
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S. Organization, Administration, and Budgeting Policy2'
The Forest Service his not been brought into the Interior
Department, nor has a Department of Natural Resources been
created. Paradoxically, the creation of a new Department of
Energy to which would be transferred many of the Interior De-
partment's energy activities probably will lay the groundwork
for a restructured Natural Resources Department which might
include both the Forest Service and the civil functions of the
Corps of Engineers of the Department of the Army, but this is
only speculation.
However, the failure of consolidation has not prevented the
accomplishment of a considerable measure of the recommended
uniformity of management policy. This uniformity is due, in large
part, to the specificity of the standards that Congress has en-
acted. It is doubtful that greater emphasis on regional adminis-
tration will occur, but the citizen advisory board recommenda-
tion of the Commission has been effectually adopted.
CONCLUSION
The underlying philosophy of the Public Land Law Review
Commission was congressional control of land management pol-
icy through legislation. The 1976 Act states the same goals, but
does not carry through. The land use planning procedures are
circumscribed by policy controls which are so general as to allow
administrative discretion fundamentally broader than that exist-
ing in the displaced preceding system.
The 1976 Act in many respects is comparable to the National
Environmental Policy Act of 1969,122 which also specified proce-
dure and process which came to have a substantive component
under judicial interpretation.
The courts, in their expanded review of agency action against
the inferred substantive standards of the National Environmen-
tal Policy Act, 23 have been able to find congressional warrant for
the frustration of projects and programs with long histories of
congressional support.
" Table 19 is reprinted in the Appendix.
,22 42 U.S.C. §§ 4321-4347 (1977 Supp.).
123 Id.
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Executive branch tension with the legislative branch over
control of traditionally congressionally-dominated public works
functions was not eased or altered in Congress' favor by the enact-
ment of NEPA, nor will it be by the enactment of the Federal
Land Policy and Management Act of 1976. In the former case, the
executive branch has been able to adjust its processes and proce-
dures in such a fashion that ultimate judicial validation of an
executive decision carries with it an accompanying determination
that Congress has signed off.
The same thing may well happen with the new Act. In spite
of many provisions for congressional surveillance, the underlying
land use processes, when carried through in the executive branch
in a fashion to satisfy judicial scrutiny, will buttress executive
action which will be far more dominant in the future than it has
been even in the past.
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